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The Tragic African Commons: A Century of
Expropriation, Suppression and Subversion
H.W.O. Okoth-Ogendo
Faculty of Law, University of Nairobi
Legislating the Commons: The Opportunity and the Challenge
The resilience and persistence of indigenous values and resource
management institutions presents an opportunity and a challenge for
legal engineering in Africa. Opportunity now exists for a rethinking
of issues of access, control and management of Africa’s primary
resource – its land – as part of the general process of land policy
reform now taking place in the region. The challenge however, is to
provide a framework for the orderly development of customary land
law. This will require innovation in at least two directions. The first
is the development of customary law as the common law of African
jurisdiction. The second is the rationalization of customary land law
as the primary regime of land resources held under common ownership.
The Development of Customary Law
The development of customary land law will depend, in the first
instance, on how customary law continues to be treated in national
legal systems. The juridical character of custom will therefore have
to be clearly defined. That means, inter alia, that the replacement
policies thus far pursued in respect of customary law must give way
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to evolutionary and adaptive models of change. That will
involve legislative action in at least three directions. The
first is to raise the status of customary law in the hierarchy of applicable laws above such received law, as has
not been enacted into statute, and to require the courts to
apply it, and not merely to “be guided by it.” The second
is to accord customary law more general applicability as
the personal law of the majority of indigenous people.
That would eliminate the general tendency to hop in and
out of foreign law on grounds that the application of
customary law is inappropriate in certain contexts. The
third is to move towards progressive codification of
customary rules of law, which apply in specific contexts.
The process of codification, however, must be approached with caution. Customary rules are part of
community norms, which govern behaviour in a wide
spectrum of spheres. Codification and integration must
therefore tread softly among those spheres. Further,
there are aspects of customary law relating specifically
to land, which tend to discriminate between the sexes.
These would have to be eliminated. In recommending
that customary law be progressively codified, we have
rejected the long-standing argument that reducing its
rules to legislative text will fossilise them. Custom,
when understood as shared norms and values which have
evolved over time and which provide a basis for decision-making on matters of common concern to communities or segments thereof, will always remain an organic
system which responds to both internal and external
stimuli despite initial capture in textual form.
The starting point is to recognise that many of the
differences that are presumed to exist in customary laws
of African peoples, are the product of a lack of analyti-
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cal rigour in the investigation and interpretation of the
social and cultural facts, which define community
relations.

The Domain of Customary Land Law
The restoration of customary law to its legitimate status
in national legal systems would have important implications for the domain of customary land law. First it
would strengthen and revitalise that domain as a governance framework for land and associated resources held
by and for the benefit of communities. A context would
thus be available for reforming African agrarian systems
instead of converting them to Western property regimes.
Second, it would enable policy makers to identify
resource constellations that ought to revert to common
property management.
The reconstitution of the African commons, which a
revitalised domain of customary land law would facilitate, would need to be accompanied by the redesign of a
comprehensive land rights system capable of according
security to individual and community livelihoods which
depend on the resources to which they have access. That
system will need to remain faithful to the primary tenets
of a regime of common property, namely that:

• the location of radical title to community resources is a
function of ontology not sovereignty.

• access to land resources is obtained through community membership, not the free market and,
• access rights are transgenerational, hence carry an
obligation of stewardship for the benefit of present and
future members of the community.

These tenets must be reinforced by a system of land
administration, which ensures community participation
in the management of those resources at appropriate
levels of social organisation, and which is responsive to
community values and processes. Care must be taken to
avoid the colonial assumption that African communities
have no legal (or corporate) persona hence can only hold
or administer land resources through jural entities
created by Anglo-American law. Vesting community
property in “trusts” whose operational processes are not
linked to social hierarchies and structures must therefore
be avoided.

A Number of False Starts
There is evidence to indicate that the reconstitution (or
reconstruction) of the African commons is an important
item in the land reform agenda of most countries in the
region. For example, the last reform effort initiated at
the end of the 20th century – the Commission of Enquiry
into the Land Law System of Kenya – appointed in
November 1999, expressly calls for an investigation
into, and recommendations on, customary land law. In
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all these countries, issues of community control of
particular resource constellations, the role of the state in
land ownership and management, and the police power
of the state, especially as it relates to environmental
auditing, are being debated and refined.
That notwithstanding, countries such as Uganda, Tanzania, South Africa and Zimbabwe that have gone past
policy development to legislation, appear to have taken
a number of false starts on these issues. First, no real
attempts have been made to create complete land rights
systems for the commons. The mere recognition of
customary land tenure per se as the Uganda Land Act
1998 now does, will not satisfy this concern. Nor will
the provision that certificates of customary ownership
are now possible, provide sufficient indication of what
rights and obligations arise from such ownership.
Second, the protection of community rights in the
commons appears to be defined essentially as a political
and administrative issue. In Tanzania, for example, the
drafters of the Village Land Act, 1999, assume that if
radical title to “village land” is vested in Village Councils, and administration of such land was entrusted to
Village Management Committees, security of individual
and community rights in village land would be assured.
No rules setting out the principles upon which these
committees will manage village land have been formulated, nor are the community values to which administration must conform, prescribed. In Kenya and South
Africa, the establishment of corporations in the form,
respectively of “group representatives” and “community
property associations,” have not prevented the appropriation of community property assets by those outside
the community. The same error has been repeated in
Uganda where the 1998 Act also sees “community
property associations” as a basis for managing the
commons.
The only serious attempt to deal with the issue of the
creation and security of comprehensive land rights, was
the South Africa Land Rights Bill 1999. That Bill would
have clarified a number of important issues surrounding
common property in that country. It would have identified the category of land constituting community property, defined the incidents of tenure (defined as
“commonhold”) it was creating, prescribed the nature of
tenure security to which rights holders were entitled,
established clear rules relating to the exercise of secure
tenure rights, and it would have set out in detail how
and by who those tenure rights were to be managed. In
short, what the Bill set out to create, was a complete
land rights system for community property in the former
“bantustans” of South Africa. Because the Bill has been
shelved, we can only lament its stillbirth!

The explanation for these false starts appears to lie in
the failure of draftsmen to fully reflect public demands
in the process of legislative design. In Tanzania, for
example, it is being widely asserted that legislative
design took little or no account of the fundamental
principles incorporated in the 1995 National Land
Policy and the recommendations of the Commission of
Inquiry into Land Matters, which preceded it. What is
true is that the Land and Village Land Acts have not
fully incorporated community values and principles in
the content and structure of the new systems they have
created. Greater innovation in design of legislation will
therefore be crucial if popular demands for the reconstitution of the African commons are to be met.

Conclusion
The message we want to convey is that the reconstitution of the African commons will require innovation,
flexibility and contextualisation. There are no precedents out there on which to base legislative design.
Fundamental concepts, principles and structures will
have to be developed and operationalised to reflect the
contextual realities on the ground. That is the only way
in which the voices of Africa’s rural majorities can find
their way into national law and policy making.
Excerpted from the keynote address given at the First African
Public Interest Law and Community-based Property Rights
Workshop
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Community Management of Natural
Resources as Common Property in
Namibia
Andrew Corbett
CBNRM Association of Namibia/ Legal
Assistance Centre
Introduction
Namibia still suffers from the legacy of South African
colonial rule and the imposition of apartheid policies.
On independence in 1990, of the total land area, about
13% consisted of protected areas, 44% freehold farmland and a further 41% supported 70% of the population
on communal land. Although there have been some
attempts by government to resettle the landless, the land
distribution pattern is still skewed with most of the
freehold land being owned by 4500 white farmers.
Colonialism also resulted in the centralisation of control
over wildlife and other resources as well as massive
appropriation of communal land for the establishment
of national parks and reserves. Despite these controls,
wildlife numbers fell greatly in most areas except where
long running community-based conservation projects
existed. The state found it difficult to regulate wildlife
and forestry due to great distances from administrative
centres and lack of governmental resources.
The erosion of the status of traditional leaders also
contributed to the development of open access situations on significant areas of Namibia’s communal land.
The Namibian Government has endorsed CBNRM. This
approach aims to provide communal area residents with
incentives to use their resources sustainably, and
combines policy and legislative reform with implementation at the community level. The challenge has been to
develop a flexible system that adheres to national policy
to avoid ethnic compartmentalisation, while also using
institutional structures that fit traditions of rural society.
Arguably, Namibia has gone further than most African
countries in devolving authority over natural resources
directly to local rural communities.

The CBNRM approach in Namibia
The origins of the CBNRM approach in Namibia are to
be found in indigenous examples, the experience of
neighbouring countries, and common property resource
management theory. The impetus came from efforts of
Integrated Rural Development and Nature Conservation,
which since 1982 has helped local communities establish a network of community game guards to combat
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poaching and conserve wildlife while earning tourism revenue. Zimbabwe’s CAMPFIRE programme,
with its emphasis on the critical link between community income and wildlife conservation, had a
significant influence on the development of
Namibia’s programme. An important lesson from
CAMPFIRE was that management authority and
rights to benefits need to be devolved to the lowest
possible unit to have the maximum impact. Moreover, it would be better if communities retained
100% of the revenue from wildlife and not have to
share it with the government.
This led to the development of CBNRM policy and
legislation, which provide for rights over wildlife
and tourism to be given to communal area residents
who form a conservancy. In order to be registered as
such, residents of communal land as self-selecting

A Workshop Panel Responds to Questions
Photo Courtesy Bonnie McCay

groups of people within a defined area may establish
registered and gazetted “conservancies” which would
then have exclusive use of wildlife, conditional upon
sustainable use, and the right to engage in commercial tourism on their land. A conservancy must have
a recognised and undisputed boundary, a list of
registered members, be legally constituted, have a
management committee, and a plan for the equitable
distribution of benefits.
This legislation has been in place since 1996 and to
date ten conservancies have been registered and
fifteen more are in the process of being officially
recognised. The area of land covered by registered
conservancies is 2.5 million hectares, with the
potential for this to be increased to 7 million hectares
or 9% of the land area of Namibia.
The development of policy and practice has been
grounded in experience at the grassroots level, and
was not the product of theorists and planners removed from practical implementation issues. The
CBNRM approach was “sold” politically as not only
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a conservation programme, but also rural development,
democratisation and good government.
The legislation can be criticised on the basis that it has
not gone far enough. There is still an element of paternalism in that even where communities have a registered
conservancy, their rights over wildlife fall short of
ownership and the state still plays a role in regulating off
take. The requirement that communities define themselves, and agree on boundaries with neighbours often
exacerbates existing conflicts over resources and causes
delays in conservancy formation. The major weakness is
the failure to give recognition to clear CBPRs over the
land on which resources are situated. The national land
policy, however, does permit legally constituted bodies
to exercise joint ownership rights over communal land.

The current tenure challenges
What has been positive about the conservancy approach
is the establishment of relatively strong and autonomous
wildlife management structures. This has proven that
effective management of common property is possible
provided that support structures are in place. This
approach has provided the impetus for the full recognition of communal tenure over land itself.
In a short span of time, a new model has evolved as part
of the national CBNRM programme. This model builds
on traditional community management structures without supplanting them. It also provides the opportunity
for government and NGOs to cooperate closely in
realising conservation and development goals. Community democracy has been strengthened and alternative
rural CBPR organisations have developed.
However, there have also been constraints. Tenure
insecurity is a serious weakness of the programme.
Particularly when elites capture key resources for their
personal benefit. A large number of indigenous peoples
have also been displaced from their land for the creation
of national parks. Negotiations however are underway
with the Haikom and the Topnaar tribes to give them
long term concessions and certain exclusive rights.
Support organisations promoting the protection of
CBPRs remain vulnerable to government harassment.
Nevertheless, the most significant threat to the national
programme is the instability created by the Angolan
conflict spilling over into Namibia.
This serves only to re-emphasize that ultimately the free
enjoyment of CBPRs depends to a large extent on the
socio-political context in which they are exercised. Only
time will tell whether the Namibian state’s commitment
to its CBNRM policies extends beyond its short-term
political goals.
Excerpted from the paper given at the First African Public
Interest Law and Community-based Property Rights Workshop

CPR COMMENTARY
FORUM
Customary Law and Natural Resources
Management in Malawi
Gracian Banda
International Union for the Conservation of
Nature Regional Office for Southern Africa
Malawi is undergoing massive socio-economic and
political changes that have strained the country’s legal
system and its ability to respond to these changes. The
country can ill-afford to ignore the need to reorient its
policy and legal regimes to reflect the interests,
aspirations and knowledge of local communities that
live with natural resources so they can be involved in
enforcement and implementation. Customary law, that
body of law and practice with which indigenous local
communities are intimately identified, offers a better
chance of success. It is socially and culturally developed and easier and more cost-effective to enforce than
modern state law.
Under customary law, tenure is inseparable from social
relationships, and provides for rights associated with
land use. The Nigerian chief who said land in Africa
belongs to the living, the dead and the unborn, correctly summarised the social, spiritual and cultural
context within which land is conceptualised in Africa.
Customary practices and norms as practised by various
tribal groups were the only legal system until the
advent of colonialism. The colonizers imposed their
legal systems, and all natural resources were brought
under their absolute control. In particular, the
Nyasaland Protectorate (African Trust Land) Order in
Council, 1950, divided land into three categories:
public land, native trust land (later renamed customary
land), and what later became private land (leasehold
and freehold). Customary land was vested in the
British Secretary of State. The Governor of the Protectorate had the power to control land held in trust for
the common benefit, in accordance with customary
law, and to grant leases out of customary land upon
consultation with the traditional authority.

Resource Conflict, Democracy and the Quest for
a New Paradigm of Governance
Since colonial authorities introduced English property
regimes in Malawi, customary tenure and resource
management have been criticized by various sources,
including the post-independence government. The late
President Dr. Banda also said in Parliament in 1967,
“new laws are necessary because the government

Page

5

Common Property Resource Digest
needs power to control and regulate land.” This speech
became the rallying point for major land reforms that
brought about three new pieces of land legislation in
one sitting of Parliament. The land reforms that were
initiated in the latter part of the 1960s have had profound negative impacts on communal land. The Land
Act of 1965 gives power to the Minister to control,
administer and acquire customary land for use or
common benefit of the people of Malawi. The Minister
has power to grant private leases of customary land for
a period of 99 years, after which land reverts to the
public domain. Such land is therefore permanently
alienated from the community pool of resources.
Although Section 2 of the Land Act of 1965 defines
customary land as land that is held, occupied or used
under customary law applicable in the area, Section 26
puts customary land beyond
the reach of customary law.
Further, indigenous communities’ land rights are insecure as the Minister can
remove them at any time.
They are at best merely
tenants at will.

measures hitherto employed were not working. The
new Forestry Act, 1997 has given power to communities to make rules for forests, although the language
seems to suggest the forestry Minister will have an
upper hand. Customary rules of management are more
effective and have worked in areas where there are
taboos attached to cutting down trees.
The challenge is to find a workable paradigm that
takes into account the bruising history of customary
land tenure in Malawi. There is also a need to develop
local governance systems in natural resource management alongside national policies and legislation. The
Malawi Constitution has several provisions that could
be used to challenge legislation that marginalises rural
communities. In order to defend their rights, communities need legal expertise and
assistance from NGOs and
others.

Conclusion

The colonial government
subjugated local governance
systems, including customary law. The post-independence government also
perpetuated the laws of the
The process of converting
colonizers. It busied itself
customary land into private
with creating a middle class
leasehold estates has resulted
that was granted leases out
in the loss of over 1 million
of customary land at the
hectares of customary land
expense of peasant families.
between 1973 and 1994.
The reduction in the pool of
Artisanal Saw Mill in Malawi Photo Courtesty Doug Wilson
Indigenous communities
communal resources engenwere further pushed onto
dered conflicts that have been exacerbated by the
marginal lands or into virtual landlessness. What is
advent of democracy.
more worrying however is that while the government
There is a pressing need in Malawi to allow indigenous
has busied itself with privatising customary land it has
communities to develop their own governance systems
very little to put in place measures for management the
for resource management. A combination of national
privatised land or the remaining customary land.
legislation and local practices could provide a sustainFurther, while the post-independence government was
able management system.
able to control local communities through its police
Excerpted from the paper given at the First African Public
state, it is now increasingly difficult to do so. Soon
Interest Law and Community-based Property Rights Workshop
after the introduction of democracy in the country in
1994, some forest reserves were cleared almost over
night. Encroachments onto estate land and parks also
increased. The government has done little to involve
communities in natural resource management, though
there are a few initiatives currently underway. In
accordance with the new Fisheries Act of 1997, beach
village committees have been created in Lake Malawi
and Lake Chilwa to act as communal fisheries management organisations. These committees have been given
power to make their own rules to control fishing after
the government realized that the command and control
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Law and Community-Based Property
Rights in West Africa
Hubert Ouedraogo
Professor, Faculty of Law and Political Science,
University of Ouagadougou, Burkina Faso
The issue of common property is critical to all development projects in West Africa. Many local communities are using opportunities created by the new
democratisation process and are trying to regain the
rights taken from them during the colonial period.
Common property rights pose a real challenge for
African public interest lawyers, as they have to prepare the best arguments in favour of the recognition
and legalisation of the rights of local communities, and
elaborate the appropriate legal techniques to secure
such rights. Promising experiences have occurred in
this field, mainly in the Sahelian part of West Africa.
National laws on land and natural resources in West
Africa are based on the principle of state ownership of
property. The Burkina Faso land law declares that all
land within the national boundary is property of the
state. The same provision can be found in the legislation of Mali, Mauritania and Chad. This state monopoly over land has been inherited from French
colonial law, which was in force in the former AOF
colonial territorial entity (French western Africa).
Colonial French land law was inspired by an Australian land administration system, called the Torrens
system. It was instituted to provide a system of incorporating traditional land into state domain, and then
giving it under secure conditions to French companies,
as part of the policy of “mise en valeur” (to maximize
exploitative use of land and natural resources).
Three main theories have been used under colonial law
as the basis for the expropriation of local communities’ lands; namely the theory of territorial conquest;
the theory of state succession; and the theory of “terra
nullius.” Most notable, is the theory of “terra nullius”
which claimed that the lands belonged to nobody and
were therefore available for state control. The colonial
administration only considered cultivated lands as
owned by the local communities.
Independent African states in the sixties became more
severe vis-à-vis the local communities and reinforced
the state monopoly, as the state was considered responsible for the guarantee of national unity and economic
development.

During the colonial period and at the eve of independence, customary law was expected to disappear;
however, an examination of local practices clearly
reveals that social relations concerning land and
natural resources are still governed by customary
laws. Customary laws have persisted due to the noneffectiveness of national laws, and the passive as
well as active resistance of local communities.
Customary laws are not based on specific and
detailed rules, but on a set of fundamental and
flexible principles. When those principles are
deeply rooted in society, these laws are able to resist
any attempts to destroy them.
Traditional African notions about nature believe in
balance and not domination, and are based on
principles of respect and sacredness. For example,
in rural areas in West Africa, space is divided into
the humanised part (villages and fields) and nonhumanised part (bush and forests), which is often
considered as sacred and the domain of all kinds of
divinities. These conceptions are deeply rooted in
the conscience of local community members, and
have a functional significance as they have facilitated the protection of natural resources for centuries.
The African State, sadly though, is not reflecting on
the values and principles of local communities.
There is a great divide between the conceptions of
the state and those of local communities. For instance, local communities consider the right to trees
as separate from the right to land; national laws
however ignore these subtleties of customary law.
African legislators often seek models from Europe
and America but do not develop policies tailored to
their own local conditions. What is important to be
considered is that law is not only techniques; it
consists of values, ideals and principles that are
considered fundamental by a community or a
society.
African legislators need to recognise the importance
of customary laws and the creativity of local practices in developing effective laws. Niger has developed some useful legal principles. The rural code of
Niger (1991) decided to recognise community-based
property rights (CBPRs) as equal to civil property
rights. Local land commissions have been created to
register individual and collective traditional rights.
Relationships between local communities have been
developed by the elaboration of the principle of
“priority access rights,” which implies that use of
the same resource by one community does not
exclude the use of other communities. This is based
on the philosophy of solidarity not exclusion, which
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is contained in the code of civil property. Recognition
of local forest management practices, especially with
regard to sacred forests in Burkina Faso has increased
the effectiveness of protection.
Laws must fulfil local communities’ economic aspirations. Natural resource policy must achieve the objective of setting the right balance between immediate
survival objectives (supported by local communities)
and ecological and long-term considerations (supported by state and international institutions). When
local populations have economic interests in the
resources, they are more inclined to protect and sustainably use them.
The rural law of the Republic of Niger, and the pastoral law of the Republic of Mali have been cited as
being adaptive and taking into account the needs and
conceptions of local communities using participatory
approaches. The participatory process consists of:

• Research into the local practices about land tenure,
pastoral rights or sustainable management.

• Analysis of research results in regional forums.
• Preparation of a draft law based on the problems
identified in the research, and the debate at the local
level; and

• Discussion of the draft law in a national forum, with
representatives of all rural stakeholders, state officials,
NGOs and other institutions.

Although this participatory approach takes longer, it
yields better results in favour of sustainable natural
resource management and CBPRs.
The challenge for African lawyers in sensitive matters
such as the environment and natural resource preservation, is to be able, not only to prepare technically good
legal provisions, but to have the political will and
commitment to draft laws in favour of sustainable,
equitable and peaceful use of natural resources.

Excerpted from the paper given at the First African Public
Interest Law and Community-based Property Rights Workshop

CPR COMMENTARY
FORUM
The Environmental Policy Framework
and CBNRM in Mozambique
Isilda Nhantumbo
Eduardo Mondlane University, Maputo,
Mozambique
Historical Background: Resource Ownership
The colonial period in Mozambique was characterized by
strong operational and collective rules. Resources were
either owned privately or by the state. Resources such as
cash crop plantations and forest concessions were under
private ownership. The colonial state controlled protected
areas and devolved authority to chieftaincies that allocated land using customary law.
After independence from the Portuguese, the period from
1975-1987 was one of socialist rule, under which strong
constitutional top-down rules were instituted. The state
nationalized all private land and resources, and abolished
chieftaincies. It acquired all concessions over resources
and established cooperatives. Efficiency declined and
production for many years followed a downward trend,
affecting the supply of goods and services. This period
then gave way, in 1987, to a period of structural adjustment and open market policies, characterised by
privatisation and private sector-led production. While
cash crops and wildlife resources were privatised with
user rights, control still remained with the state. Conflicts
between communities, private entities and the government developed as advocacy for community rights
increased.
Currently, resources in Mozambique are owned privately,
as well as by the state and community. Customary laws
and Community-Based Organizations (CBOs) concerned
with natural resource management are legally recognized.
Collective licenses and concessions for sustainable
utilization and management of forests, wildlife and
fisheries resources are issued to different stakeholders
through certificates of user rights. The state however, is
still the major owner of resources in Mozambique.
The current population of Mozambique is approximately
sixteen million, of which 80% is rural and agriculturedependent. Land expansion is taking place through slash
and burn cultivation practices. The entire rural populace
and around 70% of the urban populace utilize both timber
and non-timber forest products.
By allowing for private user rights, conflicts have escalated in Mozambique, particularly due to the ensuing
tensions in South Africa and Zimbabwe. Land is being
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sold and leased to South Africans and Zimbabweans for
fifty years, over strong objections from local people.
Another problem that results from state ownership is the
lack of interest by some local communities in sustainably
using the resources. Due to the high incidence of poverty,
issues of time preference and discount rates would
determine whether CBNRM is sustainable.

Contemporary legal framework for CBPRs
The current legal framework that is in place is one driven
by conservation and sustainable use of natural resources.
The goal of the government is to try and make communities the law enforcers and fire controllers, and involve
them in anti-poaching activities. The legal land framework provides for the delimitation of community land and

pense? Cost-benefit analyses might be a useful tool for
determining whether local communities are deriving any
benefits from the current state policies on NRM.
Currently there are forty-one CBNRM initiatives led by
government and non-governmental organizations. Most of
these projects are funded by foreign donors and deal
mainly with forests, as well as fisheries and wildlife. The
projects are at various stages of evolution, and though
some of them are trying to provide concessions and titles,
none of them have been successful. Moreover, none of
the projects involve the issuing of certificates for land
user rights or concessions. This is because implementation is initiated on the basis of the forestry policy (1997),
while enforcement instruments such as laws and regulations are still not in place. In addition, private interests
prevail, and there is a lack of coordination between
policies especially those pertaining to renewable and nonrenewable resources.

Challenges and Opportunities
• Power relations. Power struggles between natural
resource management committees and the community
they represent, between the state and local communities,
as well as within communities themselves serve to
mitigate the efficacy of the process and need to be
addressed. The legitimacy of the local structures is a key
to the community cohesion that is a necessary condition
for access to resources and benefit sharing.

• Empowerment of the community. Beyond simple
The author (right) and friends on a Workshop field
trip. Photo courtesy Bonnie McCay

the creation of land councils. The legal framework for
forestry and wildlife creates natural resource management
committees, and makes provisions for exploitation of
forest products, fire control and anti-poaching. It also
institutionalises a community-based natural resource
management strategy for achieving sustainable use and
management of natural resources. The strategy aimed at
achieving the social objective of the Forest and Wildlife
policy, involves the devolution of control over resources
to lower levels, and a method for ensuring that communities benefit from the resources and engage in sustainable
resource use. Environmental policy and a law requiring
environmental impact assessments compel the government to develop law enforcement mechanisms.
An important question that needs to be addressed is
whether the state is merely using local communities as
cheap labour to fulfil its functions. It is extremely important to analyse whose interests are being served. Communities need recognition of their rights, but at what ex-

recognition, local communities need authority in decisionmaking over their resources, in the identification of
alternative investments, in the choice of potential partners, and a role in evaluating the capital (land, forests,
wildlife, water, etc.), which constitutes the contribution of
the local community to the joint venture. Training in
management is also essential.

• Definition of community. Ambiguity and uncertainty
over the definition of “community” still persist. Should
the definition be based on a customary or administrative
division? What if it is not necessarily a locality, village or
district? And how should land, forestry and wildlife be
treated?

• Momentum of resource tenure reform. The important element is to understand community members’
problems, and try and inform them about their rights
before multinational corporations and other interests take
over.

Excerpted from the paper given at the First African Public
Interest Law and Community-based Property Rights Workshop
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CPR COMMENTARY
FORUM
Promoting Legal Recognition of
Community-Based Property Rights:
Rethinking Basic Concepts
Owen Lynch
Senior Attorney, Center for International
Environmental Law
Threats to community-based property rights (CBPRs),
particularly for local people in the majority world, i.e.,
developing countries, are serious, severe, and getting
worse day by day. The primary problem arises out of
the fact that many, if not most, nation-states in Africa
and elsewhere in the majority world ignore CBPRs and
instead claim ownership of vast areas of natural
resources, including areas inhabited by indigenous and
other local peoples.
The enduring denial of any meaningful recognition of
indigenous CBPRs, and the very timid initiatives that
still characterize most government efforts to promote
community-based natural resource management
(CBNRM) agreements between local communities and
governments in Africa and elsewhere is a serious
problem. It poses one of the most fundamental challenges to promoters of democracy and sound environmental governance. When a majority of the citizens in
an African nation are denied any say in official decision making processes that directly impact on their
lives and livelihoods, their government cannot fairly be
characterized as substantively democratic.

Colonial Legal Legacies
The extent of the sweeping claims of state ownership
in Africa is truly staggering. In many countries, the
nation-state claims ownership to well over half of the
land base. These areas, however, are home to hundred
of millions of human beings.
Many rural peoples throughout Africa are guardians
and stewards of natural resources, including
biodiversity reservoirs and carbons sinks, and possess
important local knowledge for managing these resources sustainably. Of course local conditions and
cultures vary and not all local people, including
indigenous peoples, respect and protect their natural
environments. But all of them are human beings and on
that basis alone should have a fundamental right to
participate in decisions that directly impact on their
lives and livelihoods. What process principle could be
more democratic? Unfortunately, international and
national laws and practices largely ignore rural
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peoples in the majority world and many still continue
to be forcibly dispossessed from their ancestral homes.

Rethinking Property Rights
An important strategy for using law to promote better
and more just environmental governance involves
rethinking prevailing theories of property rights, and
that is a primary reason for this workshop. Most
property rights theorists and students rely on a fourpart typology: private (which is a misnomer because it
really means individual), commons, state, and open
access (which refers to a situation where no defined
property rights exist). This typology has proven to be
useful in distinguishing common property from open
access, and has played an important part in challenging
the impacts of Garret Hardin’s influential article,

Workshop Presentation in Progress
Photo Courtesy Bonnie McCay

which is about the “tragedy of open access” and not
any “tragedy of the commons.”
The continued and largely uncritical reliance on this
four-part typology is however hampering the development of effective legal and policy tools for helping
local people gain recognition of their CBPRs. The
prevailing typology simply doesn’t work well in law
and policy making or in project-design processes. It
overlooks the spatially and temporally dynamic nature
of CBPR systems. It also promotes the disaggregation
of individual rights from the community-based systems
in which they exist and are legitimated. The World
Bank and most other financial lending institutions, as
well as most nation states, promote individuation and
disaggregation in the belief that individual property
rights are superior to group-based rights as they can be
bought and sold, i.e. marketed, much more easily.
Another problem with the prevailing four-part typology is that it implies that there is a distinct and separable commons within CBPR regimes. It is almost
impossible to isolate “the commons” within a CBPR

June 2001
system; there are usually many different, and often
overlapping, types of commons within such a system.
We need to begin thinking of property rights using two
conceptual and interrelated spectra: The first spectrum
has public on one end and private on the other. Public
means it’s owned by the state and private means its not
owned by the state. The degrees of private and public
ownership, however, vary with some private rights
being heavily encumbered by state conditions such as
easements and zoning restrictions, and some public
rights being largely unregulated. Private titles, therefore, are not necessarily the strongest type of property
right. It depends on what’s in the bundle. To know
what a specific property right entails, whether it’s a
private title or a public lease, requires that you identify
what’s in its bundle.
The other spectrum has individual on one end and
group on the other. The group end basically refers to
CBPR regimes, most of which typically include individual rights as well as common properties. The
fundamental characteristic of community-based property rights is that their primary legitimacy is drawn
from the community in which they exist, and not from
the nation state in which they are located. The concept
of CBPRS, therefore, is more focussed on the authoritative basis for the property rights than on their specific characteristics.
Cross-referencing the two spectra allows for the
identification of four types of possible property rights.
1. Private-individual. 2. Public-individual. 3. Publicgroup. 4. Private-group. The last category is the best
(although the most rare and difficult to acquire) option
for protecting community-based property rights
CBPRs, especially for original long-term occupants of
a specific area. The goal is to acquire legal recognition
of private-group rights, a concept that should encompass individual and common property rights within the
perimeter of a community-based property rights
regime.
Private rights are less easily cancelled, and less easily
controlled by the government. They also provide more
leverage when negotiating with governments and wily
outsiders, a benefit many poor rural communities
surely could use. Private rights, however, whether
individual or group-based are not absolute. No property rights are or presumably ever were completely free
from some degree of governmental regulation in the
public interest.
Excerpted from the paper given at the First African Public
Interest Law and Community-based Property Rights Workshop
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IASCP Conference Announcement
and Call for Papers
The 9th Biennial Conference of the IASCP will be held 17- 21
June 2002 in Victoria Falls, Zimbabwe. Practitioners, academics, scho_lars and anyone interested in the study of common
property issues and globalisation are invited to participate in the
conference. IASCP encourages interested people to submit
panel, individual paper and poster abstracts not exceeding 500
words by no later than October 1st 2001to the Secretariat at the
following e-mail address; iascp@cass.org.zw. Final papers
should be submitted by April 1st 2002 in Microsoft word or
WordPerfect as an e-mail attachment.

Conference Theme:
The Commons in an Age of Globalisation
Globalisation is a pervasive characteristic of the new millennium and highly topical in terms of the attention now being
given it in the social and ecological sciences. It is seen as the
latest stage of a process where technological, economic,
ecological, cultural and military trends, traditionally observable
on a geographically limited scale and scope, are extended to the
entire globe, leading to the emergence of new players with new
and different (power) relationships among them. For the
‘developing world’, the asymmetrical power dimensions of
these relationships are of particular relevance, not only in terms
of the cultural and conceptual hegemony associated with
globalisation.
The conference theme should be addressed from a broad
perspective, not restricted to natural resources management, but
to include issues of governance, economic systems and hidden
values, tourism and global ideology. The central concepts of
cultural diversity, marginalisation, and globalisation deserve
attention in this global debate. There are issues of diversity and
uniformity, scale issues and nested hierarchies that globalisation
as a concept implies which ought to be addressed. Under
globalisation, whose interest does the state serve and what are
the related implications on traditional resource and intellectual
property rights? A major challenge is the use of practical cases
that offer practical solutions to the global debate on
globalisation and the commons.
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1. Globalisation, Governance and the Commons.
Structure, organisation and relationships would be foci for this
sub-theme. The nature of governance, the centre-periphery
relations, the shifting role of the nation state and the coherence
of jurisdictional scale with ecological and functional scale
should be examined among other issues.
2. Globalisation, Culture and the Commons.
Globalisation provides a rich palette on which to examine the
relationship between culture and commons management and
use. What role does a deep understanding of culture and
globalisation play in common property management and use?
Concepts of stewardship, inter-generation equity and sustainability, cultural homogenisation will be examined.
3. “Protected Areas” in Constituting the Commons.
The “Protected Area” (PA) approach has been a critical
“mainstream” strategy for conservation that is now held out as
a paradigm for the developing world. PA advocates have begun
to reach out to more people-centred approaches but this
initiative has had little impact from social scientists. Papers in
this sub-theme are expected to link up local-level issues with
globalisation and explore the linkages of Pas and development
programs in comparison to people. There is need to rethink
protected areas by going beyond wildlife resources.
4. Land/Water and Resource Tenure and the Commons in
an Era of Globalisation.
Land/water tenure has long been an important issue for
common property scholarship because common property
regimes are always imbedded within wider sets of property
relations. What forms do land/water reform and resource tenure
take under globalisation and what impact does this have on
CPRs? In what ways do regimes of access and entitlement
define the character of arrangements for the use of CPRs. The
promotion of equality in access to resources, decentralisation/
devolution of management and increasing stakeholder involvement needs examination. What is the effect of such measures in
facilitating the improvement of livelihoods of rural poor and to
what extent are equity issues addressed?
5. New Analytic Tools for Common Property Resource
Management.
The past two decades have witnessed technological improvements and the increased use of GIS, Remote Sensing, internet
and satellite imaging designed to support the capture, management, manipulation, and analysis of spatially referenced data for
solving resource management problems, among others. What
role does technology play and what factors inhibit the use of
these tools for CPR management and use? Issues of cost and
access to technology, data sharing, standardisation for different
users and ethical considerations are key.
6.Indigenous Knowledge Systems, Integrity of Commons
and Emerging Regimes of Intellectual Property Rights in a
Globalising World.
The meaning of indigenous remains contested, but however it
has implications on issues to do with time, place-specific and
personal experiences of particular people within given cultural
settings. Case material should highlight social differentiations in
common pool resource management, the role of indigenous
knowledge systems and their contribution to the future integrity
of the commons (e.g. the Aborigines as a distinct ethnic group).
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How does the social organisation of knowledge systems,
indigenous knowledge systems and intellectual property rights
impact on the sustainable use and management of the commons? International conventions, bio-piracy issues, the role of
diverse knowledge systems and prospects for sustainable natural
resource management ought to be discussed.
7.Trans-boundary resource management and the commons
Co-operation across boundaries that enhance the management
of natural resources for the benefit of all stakeholders
(TBNRM) has of late come into the limelight because of
increased competition over natural resources by users of various
levels; community, national, regional and international. What
form should policy making, legislation, laws and governance
between national boundaries under globalisation take for
effective co-management of CPRs? The TBNRM perspective
calls for the creation of common policies, legislation, laws and
governance that are in harmony.
Detailed information on the theme and sub-themes can be
accessed on the IASCP website; http://www.indiana.edu/~iascp/
2002.html, while hard copies of the same can be requested
from:
The Secretariat IASCP/ CASS, 5 Aberdeen Road, P.O Box
A1333 Avondale, Harare, Zimbabwe Telephone: 263-4-303
080/15 Fax: 263-4-307 720 E-mail: iascp@cass.org.zw
.

Commons Listserve
The IASCP maintans a simple list serve email facility for
passing on announcements. This is a way to send a message to
many people at one time through a single email address that the
people have signed up for. Users can subscribe (or unsubscribe)
by sending a message to mailserv@aesop.rutgers.edu. In the
body of the message they should type: subscribe commons.
Those wishing to send announcemens to the subscribers should
send the message to commons@aesop.rutgers.edu.

Site Proposals for the 10th Biennial Conference
IASCP is now accepting preliminary proposals for our 10th
biennial conference scheduled for 2004. Those interested
should submit a two-page statement identifying your interests in
hosting an IASCP conference. The most useful statement will
include the following information: 1. the name of the
sponsoring organization; 2. a list of potential co-sponsors; 3.
proposed themes and sub-themes; 4. identification of
appropriate venues; and 5. budgetary information outlining
projected costs. Proposals must be received by the Secretariat
no later than September 15, 2001. You may send your proposals
via postal mail or e-mail to Michelle Curtain at IASCP, PO
Box 2355 Gary, IN 46409 USA iascp@indiana.edu

The Digital Library of the Commons
You are invited to submit CPR-related materials for publication
on the Digital Library of the Commons, the exciting, new search
engine and gateway to CPR literature. More info at http://
dlc.dlib.indiana.edu.

Inaugural IASCP Pacific Regional Meeting, Brisbane,
Australia, September 2-4, 2001
Theme: Tradition & Globalization: Critical Issues for Accommodation of CPRs in the Pacific Region.
Hosted by the Austalian Property Institute, John Sheehan, Pacific
Regional Coordinator
Sessions include: regional perspectives on CPRs focused on the
CPRs under threat; regional natural resources such as forests,
national parks, fisheries, water, carbon sequestration, and biota;
CPRs under the control of ethnic and indigenous communities;
and the future of CPRs in the Pacific Region.
Contact: Australian Property Institute, Queensland Division,
fax: 61 7 3838 0438, email qld@propertyinstitute.com.au
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Renew your membership now and you will not miss any of your membership benefits; including: subscriptions to The CPR Digest; discount registration at our nearly
annual meetings; conference abstracts, and the opportunity to contribute to the growth of the IASCP. Contact the IASCP office for additional information or visit our web site.
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